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The Supreme Court recently ruled that NSPS applicability 
determinations are .final agency actions. and, as such, are 
reviewablqonly in the Court of Appeals for the appropriate 
circuit pursuant to Section 30-7(b) of the Clean Air A c t ,  Harrison 

attached). 
in the Court of Appeals, the Court's decision could have an impact 
on more enforcement related activities than just applicability 
determinations. The proper venue for the review of final actions 
is now settled, but the question of what is a final action for 
purposes of Section 307 will undoubtably be the subject of future 
litigation. This memorandum addresses the issue a6 it relates to 
administrative compliance orders under Sections 113(a) and 167 of 
the Clean M r  Act (hereinafter referred to as immediate compliance . 
orders). 

with sections llO(i), and lll(e) and 112(c) respectively, are 
designed to provide an administrative means for requiring a Source 
to immediately comply with specified provisions of the Clean Air 
Act. The compliance date established by these orders must be no 
longer than 30 days from the effective date of the order. These 
orders have been used to require sources to correct relatively 
easily remedied violations, such as deficient operation and 
maintenance practices, inadequate reporting, or failure to conduct 
performance tests. Section 113(a)(3) orders are also used to 
require sources to satisfy Agency requests made under Section 114 
of the Clean A i r  Act. Sections 113(a)(5) and 167 are designed to 
provide an administrative means of stopping the construction or 
modification of sources proceeding in violation of the Clean Air 
Act. 

v. PPG Industries, Inc., - us , 4 8  USLW 4585 (1980) t  (COPY 
In holding that f i s a c t i o n s  are reviewable solely 

Sections 113(a) (1) and 113(a) (3)  , when read in conjunction 
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The Agency and the Department of Justice have taken t h e  
position that orders issued under Sections 113(a) and 167 are not 
final agency actions and, therefore, are not reviewable except as 
pertinent in defense of an action taken under Section 113(b) to 
enforce the order. Because of the specific notice provision of 
Ssction 113(d) of the Act, the issuance of or approval of Delayed 
Compliance Orders under Section 113(d) follow the informal 
rulemaking procedures of 5 OSC 553, and are therefore Considered 
to be final agency actiona. This position protects the issuance 
of an immediate compliance order from legal challenge until the 
Agency brings an action in the district court to enforce the 
order. Thie avoids the problem of pre-enforcement review of 
Agency actions which may have the result of hampering further 
enforcement activities. 

argue that immediate compliance orders are not final agency 
actions. 
position. 1 

L 

L<” 
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Thus, the Agency and Department are prepared to continue to 

At least one Court of Appeals has upheld this 
However, other sources are currently challenging, 

Lloyd A. Pry Roofing Co. v. D.S.E.P.A. 554 P.2d 885, (8th , (Judicial review of abatement order under Section 
113(a)(1) on grounds of technological or economic feasibility is 
inconsistent with the enforcement mechanism of the Clean Air Act, 
and contrary to legislative history). 

enforcement revitr under Title I of the Clean A i r  Acta 

. a. West Penn Power Co. I?. Train, 552 P.2d 302 (3rd Cir. 
1975), (Decision to enforce NOV is discretionary and hence 
unreviewable under the Administrative Procedure Act (APA), 
5 USC 701(a)(2); issuance of N W  is not final agency action, 
hence Unreviewable pursuant t o  APA, since it may or may not be 
followed by a compliance order or civil action, 5 OSC 704)* But 
8ee, West Pcnn Power Co. 
19761, cert. &. 426 U.S. 947 , reh. den. 429 0.9. 873 (Dictum 
holdingjf#est Penn I not d i s p o z i v c f  question of 
reviewability of compliance order). 

b. Onion Electric Co. v. E.P.A., 593 P.2d 299 (8th Cir. 
1979), (NOV is procedural prerequisite to abatement order and not 
reviewable on motion for temporary stay of enforcement). 

c. Philadelphia Electric Co. v. Coetle, No. 78-4170, (E.D. 
Pa. 1978), (NOV reviewable on purely legal h s u e  of effect of 1977 
Clean Air Act Amendments on pre-existing consent order, pursuant 

Ind. 19791, (NOV 1 s final agency actlon and reviewable on purely 
legal issue of applicability of regulations to source, pursuant tQ 
28 USC 51331). Accord, Ashland Oil, Inc. v. WcDonald, No. c79-338 
(N.D. Ohio, order denying motion to dismiss dated 
June 11, 1960). 

’ L :t- 
The following cases have also addressed the issue of pre- 

- 
0. Train, 538 P.2d 1020 (3rd C i r .  

to 28 OSC 51331). 
d. ChrysleriCorporatfOn 0. E.P.A. ,  No. XP 77-371-C, (S.D. 

\- I 
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and can b e  expected t o  challenge, immediate compliance orders by 

- a s s e r t i n g  t h a t  t h e y  a r e  f i n a l  a c t i o n s  and seeking t h e  ju r i sd i c t ion  
o f  .a C o u r t  of Appeals under the  decis ion.  Thus, p r io r  t o  t h e  

should b e  s e n s i t i v e  t o  t h e  p o s s i b i l i t y  t h a t  a c a s e  r a i s ing  t h i s  
i s s u e ,  and t h e  merits of 'the order  i t s e l f ,  will be i n i t i a t e d  by 

- i s suance  of a n  immediate compliance order ,  t h e  Regional Office 

- 1 .  i 

i i 

. th_e source.  
Regardless  of how a particular-Court  of Appeals dec ides  the issue 
of whether the immediate compliance o rde r  is a f i n a l  ac t ion  and 

This may hamper enforcement, e s p e c i a l l y  i f  a subsequent enforce- 

. 
A t h u s  rev iewable ,  t h e  mere fact  of t h e  cha l lenge  can d i v e r t  Agency - ~ r e s o u r c e s  from enforcement t o  t h e  defense of a c o l l a t e r a l  action. 

ment  a c t i o n  i n  t h e  d i s t r i c t  cou r t  is stayed pending reso lu t ion  by 

- 

.?' i 

? t h e  Court  of Appeals. 
~ . .  
? 
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. For t h i s  reason ,  while  an o r d e r  can be e f f e c t i v e  i n  
a p p r o p r i a t e  c i rcumstances,  considerat ion should be given t o  
a l t e r n a t i v e  cour ses  o f  ac t ion  a s  well. An enforcement act ion i n  
t h e  d i s t r i c t  court ,  including t h e  f i l i n g  of a motion. f o r  a 
p re l imina ry  i n j u n c t i o n ,  may be t h e  most appropr i a t e  response i n  
some c a s e s ,  e s p e c i a l l y  where a source is cons t ruc t ing  i n  v i o l a t i o n  
of new s o u r c e  requirements.  The'Department o f  J u s t i c e  has 
committed t o  e x p e d i t e  i t s  review o f  cases  involving t h i s  type o f -  
v i o l a t i o n ,  and t o  a s s i s t ' t h e  Agency i n  in su r ing  t h a t  delays i n  t h e  

.. 

. .  .. f i l i n g  of such actions.  are'minimized. 

A'second enforcement t o o l  t h a t  has  been s u c c e s s f u l l y  used is 
t h e  show cause conference. Under t h i s  procedure, a source is 
n o t i f i e d  by l e t t e r  t h a t  t h e  Regional 0f . f ice  has  evidence 
i n d i c a t i n g  t h a t  it is i n  v i o l a t i o n  o f  t h e  A c t ,  and o f f e r s  t h e  
source a n  opportuni ty  t o  meet with t h e  Region i n  o r d e r  t o  
demonstra.te why a jud ic i .a l  ac t ion  should n o t  be pursued against  
t h e  source.  T h i s  s e r v e s  t h e  purposes o f  informing t h e  source of . ' 

t h e  Ag.ency'6 pos i t i on , ,  and i n i t i a t e s  a meeting where measures t o  
remedy t h e  v i o l a t i o n  can be.discussed, ' I f  t h i s  procedure does 
n o t  r e s u l t  i n  a n  agreement leading to prompt r e s o l u t i o n  of t h e  
v i o l a t i o n ,  t h e  Regional Of f i ce  should proceed wi th  a j u d i c i a l  
enforcement ac t ion .  

If, a f t e r  cons ider ing  t h e  above f a c t o r s ,  a Regional Off ice  
de te rmines  t h a t  an immediate compliance o rde r  i s  appropr ia te ,  I 
recommend t h a t  t h e  Regional Off ice  prepare f o r  t h e  p o s s i b i l i t y  of 
a cha l l enge  i n  t h e  C o u r t  o f  Appeals by c a r e f u l l y  developing an 
a d m i n i s t r a t i v e  r eco rd  supporting t h e  action. 
a d m i n i s t r a t i v e  record  w i l l  be important no t  on ly  i f  t h e  pa r t i cu la r  
Court  of Appeals r u l e s  t h a t  the o rde r  is a f i n a l  agency act ion,  

D 

An adeqdate  
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b u t  a180 if a c o u r t  postpones a dec is ion  on t h i s  i s s u e  pending ' c review of t h e  record support ing t h e  order.2 Thus, p r i o r  to  t h e  
L:' issuance of the order, t h e  admin i s t r a t ive  record should contain 

evidence of each element of t h e  a p p l i c a b i l i t y  of t h e  r e l evan t  
s t a t u t o r y  and r egu la to ry  requirements,  and of the v io l a t ion .  - 
Where t h e  record con ta ins  some evidence f avorab le  t o  t h e  source, 
the  record should also explain tha t  t h e  evidence was considered 
and why it was rejected, i.e., what evidence f avorab le  t o  the 
Agency's posit ion outweighs or refutes t h e  ev idence  favorable  t o  
t h e  source. 

If you have any ques t ions  wi th  regard t o  t h i s  issue, please 
feel  free t o  contact me a t  755-2550 or Edmund J. Gorman of q 
s t a f f  a t  755-2570. 

- 
Edward E. Reich 

Attachment 

2In Hooker Chemical CO. 0. C.P.A., No. 79-2194 an& Tenneco - C h z c m n c  v. Beck, NO. 
T h i r d  ci'r-eferred t h e  a d i o n  t o  a merits pane l  t o  review the 

-2567, t h e  C o u r t  o f  h K e F f o r  the  

orders .  
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SUBJECT: Def in i t i on  of 'Continuous %mpliance" 

PWM: Kathleen M. Bennett 
A s n i s t a n t  

and Enforcement of O&M Violation. 

T o 8  Directorn, 2 z  and Wa8te ' .riagemen+ Division8 

Directors, A i r  Management Divinfons 

Regions I - I V ,  VI-VISI and X *,*.d.. ~ 

- \  Regions V and I X  

. The purpose of t h i m  memo is to provide  you w i t h  8 0 m e  general  
programmatic guidance as t o  the meaning of the te rm .continuous 
compliance" and the  role of opera t ion  and maintenance ( O h M )  
requirements  i n  a s s u r i n g  t h a t  continuous compliance is maintained. 
O f  courme, nource mpecific guidance on O W  measurer which can 
assure cont inuous compliance is an e s s e n t i a l  par t  of this program 
and this memorandum in not intended to s u b n t i t u t c  for much 
guidance. Am you know, DSSE ha8 undertaken a nwaber of' 
i n i t i a - i v e o  related to  the mnt inuous  compliance effort and w e  
hope t o  diacunn the prograsm o f  those efforts w i t h  you a t  +he 
upcoming wrkshop a t  Seu%ke;a ?he* DSSE w i l l  be forwarding to 
you a n  updated munusr;- cf th.. .s ?ctfz.iifem prl?r to the workshop. 
However, g iven  the cs:.:C?ci;lg ak- rn t f an  being given  t o  
'continuoum~complianc8,~ 1 think it w u l d  be helpful t o  Xave a 
coumon under8tanding of what tha t  concept entail#. 

u i t h o u t  interruption, a l l  applicablo emimsion l imi t a t ion .  and 
other control requirementn,  unlemn much l imi ta t ion#  npec i f i ca l ly  
p rov ide  othervi88. However, of primary concern to  the Agency are 
those violation. that  cou ld  have been prevented,  through the 
i n n t a l l a t i o n  of proper contra7 .q.>ipr;-.ent 8i.e the operation and 
maintenance of t ha t  equipment i n  accordance w i t h  proper 
procedure.. We b o l i e v e  the w n c e p t  of continuoun compliance is 
e s s e n t i a l l y  the avoidance  o f  preven tab le  excemm emimmionm over  
time am a remult  of the proper demiqn, o p e r a t i o n  and maintenance 
of a n  a i r  p o l l u t i o n  source .  Thin i nc ludes  avoidance of 
preven tab le  fnmtances of  excemn eminsion8, minimizat ion of 

. I  

I n  the mtrict lmgal menme, mourcem aro roquired t o  m e e t ,  



I 

emissions dur ing  such in s t ances ,  and the exped i t ious  termination 
. of any in s t ances  which do occur.  

1 

I n  det-ermining the appropr ia te  enforcement rcsponsf t o  a 
v i o l a t i o n ,  one f a c t o r  the Regiona should cons ide r  is whether the 
source had i n  p l ace  an active program designed t o  maintain 
continuous complianse. 
or -re o f  the following elementsi cont inuour  or per iodic  
self-monitor ing.of  emiasiona: monitor ing o f  opera t ing  parameters 
such as scrubber  p re s su re  drop, i n c i n e r e t o r  combuation temperature 
5; S a w  rotest - I in t enance  o f  a spare p a r t a  inventory: maintenance 
of spare c o n t r o l  +vice mdu les ;  and procedures  designed to 
correct the types of Vio la t ions  tha t  are most l i k e l y  t o  occur. 
Evaluat ing a v i o l a t o r ' s  OhM program i a  a necessary s t e p  in 
determining t h e  type and degree of relief tha t  an enforcement 
a c t i o n  could be expected to achieve.  

Documentation of avoidable depa r tu re s  from proper procedures 
as f u a t  d i scusaed  may I;& 2esd n o t  on:. LS suppor t ing  eyidence in 
cases invo lv ing  emission l i m i t  v i o l a t i o n s ,  b u t  as primary evidence 
i n  cases inwlv:.._ L l a t i o n a  of O W  requirement8 spec i f i ed  in 
permits and r egu la t ions .  
emphasis on OhM requirements  i n  the c o n t e x t  of na t iona l  standarda,  
and t o  encourage States to  develop OCM requirements,  the 
anforcement program uust be adapted to address v io l a t ion8  o f  these 
requirements.  A v i o l a t i o n  of specified OLM rmquirements, even i n  
t h e  absence of documented emiraion l i m i t  v i o l a t i o n s ,  can bu an 
appropr i a t e  t r i g g e r  for  EPA enforcement reaponse.  

program w u l d  be u s e f u l  both i n  de te rmining  the appropr i a t e  Agency 
reaponse to an m i a a i o n  l i m i t  v iolat ion,  and in assess ing  the 
source's compliance w i t h  specified OLN requirements.  

please feel fro. t o  ca l l  JoXn MAonic e -  382-2826. 

Such a program would normally involve one 

As the Agency con t inues  t o  place more 

In concluaion,  eva lua t ion  of a s o u r c e ' s  cont inuing  compliance 

If my staff can  be of a s a i s t a n c e  in e v a l u a t i n g  specific cases, 
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